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PART A: Introduction

1. Overview

ASTRA appreciates the opportunity to contributéh® Australian Government’s review of
the anti-siphoning scheme in the contemporaryaligivironment Review).

In summary, ASTRA makes the following points:

The Australian Government’s current anti-siphorsageme requires reform; it is bad for
television viewers, the sports codes and grass spumirts competitions. It is antiquated, anti-
competitive and dramatically limits Australian viess’ choice to watch live sport.

Within the proposed reform, we are not asking lier ‘anti-siphoning list’ to be scrapped or
for a single eventon the list which the old networks show to be reetb

With regard to the 13GGsporting events captured by the anti-siphoningsw it gives the
old television networks complete control to dedmieAustralians what and when sport is
available to be viewed at all and whether it iseablbe viewed live.

The list is much, much longer than comparable Istgther countries and is protectionist
towards the old television networks. This is unéaid unacceptable.

Subscription TV is a substantial investor in Ausarasports but the current rules mean they
are limited in how they can broadcast a range oftsgvents. Instead the old television
networks can tie up the rights to broadcast thedithhen decide not to show them at all.

Sports fans are increasingly frustrated by theibility to see sport live despite receiving both
subscription and old television.

Interactivity and the ability to view programmindh@en and how you want is increasingly
expected by viewers. Huge and growing numbersopfe are using Internet, 3G mobile
phones and various other new technologies to gétlews, information and entertainment.

Currently over 40%of Australians have subscription TV. And morents8% of ‘keen
sports fans’ have subscription TVThis continues to grow.

People are increasingly demanding choice yet thecuregime severely limits people’s
ability to choose.

The review of the regulatory environment goverrangj-siphoning needs to take account of
the seismic shift in television viewing behaviounew people are actually engaging,
watching and interacting with TV.

The vast majority of events on the anti-siphonisgdould be bid for fairly in an open
market and they would still be broadcast on olevision networks. Open market
competition would provide sports with valuable newe.

! Those events shown live, near-live (within onerrmficommencement) and nationally on the free-taratworks.

2 Current Australian Anti-siphoning List Coveringéhts Taking Place Between 1 January 2006 and 3érifeer 2010.
® Based on 33% household penetration, and a housaketage of 3.7 people per home among subscribers.
#2009 Auspoll research commissioned by ASTRA.
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2. ASTRA and the Subscription TV Industry

The subscription TV industry is the undisputed neatkader of digital broadcasting. A
dynamic sector that is constantly evolving and gnowit is received by 33% of
Australians through their homes and many more tjindwotels, clubs and other
entertainment and business venues. It is thedufibroadcast entertainment and is
represented by ASTRA.

ASTRA was formed in September 1997 when industsp@sations representing
subscription (multi-channel) television and radiatforms, narrowcasters and program
providers came together to underpin and propehéveera in competition and consumer
choice that these new services have brought talbestéing, communications and
entertainment in Australia.

Subscription broadcasting and open and subscrip@orowcasting services were new
categories of broadcasting services introducedeyBroadcasting Services Act 1992 (Cth)
(‘BSA’). These new services added to the mix of exgstiategories of service, those being
the national broadcasting services; commercialdwasting services (commercial
television and radio); and community broadcastenyises.

The anti-siphoning scheme was crafted in this emrent. one of uncertainty about the
impact of these new services and with exaggeraiaderns from incumbent broadcasters
who had the most to lose from the competition supten TV would generate.

ASTRA's current membership includes the major stipson TV platforms as well as the
many channels that provide programming to thesfoptas. Other members include
communications companies such as OPTUS and Telatcmmplete list of ASTRA
members can be found at www.astra.org.au/membprs.as

Today, subscription TV channels provided by ASTRA&mfbers are broadcast on the
FOXTEL, AUSTAR and OPTUS subscription TV platformBhese channels are available
to over two millionresidential subscribetand are directly accessible by more than seven
million® people.

Since its inception, over $A9 billion dollars haeeh invested in infrastructure, capital,
facilities, productions, programs and servicesraeoto establish and develop the
subscription TV industry. ASTRA’s members are resible for the bulk of this
investment which has been distributed throughoutapelitan, regional and remote
markets. Consequently, the sector has createdameus number of jobs, investment,
infrastructure and production content throughoustfalia.

The industry continues to invest heavily in its ogrowth and the growth of the Australian
film and television broadcast sectors including¢betinuing investment in television
programming and production.

® XYZ Basic Subscribers, 30 June 2009
® OzTAM NatSTV UEs, 2009Q2



PART B: ASTRA’s View
1. Australians Love Sport Or Do They?

While the Review's discussion paper commencesfoynming its reader thatSport is an
important part of Australian cultufeand that Australians are keen followers of sport on
televisiori, these statements amount to a generalisatiorusfralians and their interests. It does
not provide an accurate or complete picture of palisin attitudes towards sport or an
understanding of which Australians enjoy viewing@nd by what means they enjoy viewing
it.

In order to better understand the modern, techicddly progressive and culturally diverse
Australia of 2009, ASTRA engaged Auspoll to conduational research to identify and
understand key issues in consumer behaviours éitublas towards sports coverage on TV, both
in terms of their everyday enjoyment and, more igigadly, in terms of the anti-siphoning
legislation.

The research included a mix of focus groups anoindine survey. More details about the
research can be found at Appendix A.

The research revealed the following key results:

- 57% of Australians indicated they were sports fautsonly 21% of Australians indicated that
they were 'keen' sports fans;

- almost twice as many people believe there is toomsport on old television than believe
there is too little;

- 69% of people who are not sports fans believe tiseigo much sport on old television;

- 49% of all women believe there is too much sporoloitelevision;

- 47% of all 18-24 year olds believe there is too msigort on old television;

- Most football code matches, all major golf tournaiseand the French Open tennis have low
national significance in Australia;

- Keen sports fans are especially eager to see nversgort on TV; and

- All sports fans are annoyed that more events arsareened live.

Overall, the research indicates that Australiatitides towards sport are very different from
the assumed perceptions stated in the Review'sisigan paper.

The research identifies two major groups:
1. ‘keen sports fans’; and
2. those that are ambivalent towards sport.

Those ambivalent to sport are the majority. A dagmint is that the 2009 Masterchef
Australia finale had 30% more viewers than themeéé¢-L Grand Findl.

‘Keen sports fans’ are a powerful minority in Aadian society. They are committed to sport
and its coverage. These people feel continualistfated at the old television networks who
fail to broadcast major sports live. This groupniare likely to subscribe to subscription Vv

’ The announcement of the 2009 Masterchef Austraié fvinner garnered 3.7m viewers, or 30% more eisythan the
2.8m that watched the 2009 AFL Grand Final. Saute AM 5 City Metro.

8 Sport consistently receives the largest numbeiestiers on subscription TV as supported by OzTAdufes and reported
by ASTRA.
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and has indicated that it wants more live sporgtivér on old television networks or
subscription TV.

The research has demonstrated that by continuantisthin its current format, no one is being
properly served.

2. Australians Want Choice

When it comes to media and entertainment, Austrai@ant choice. Australians are increasingly
demanding to be able to view and experience wlegtwant, when they want. They want

control over their viewing options. This desird&ng encouraged and facilitated by the
realisation of a fully digital media landscape whitas permitted the distribution of large
quantities of content at times or by methods thdtasviewer's needs rather than those of an old
television network programmer. It has also perdithe viewer to interact with the media they
are consuming, thereby changing the pattern ofgergant and altering the type of viewing
experience people are seeking.

Chart One: Screen Australia’s ‘Get the Pictureeegsh of the proportion of households with
computer, Internet, mobile phone, games consoleDAfidl player, 1996—200%urther illustrates

this trend.
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New Media Growth

The world of media and communication has changgdrmkrecognition since the time the anti-
siphoning rules were created. The penetrationuaedf new media continues to grow and new
formats of content delivery are being generateglick succession. People already regularly use
the internet and 3G mobile phones to receive s, information and entertainment.

Broadband penetration in Australia is now at 73%fhouseholds. Subscription TV is now in
33% of households giving direct access to 40% dtialians, and continues to grow
significantly each year.

® http://www.screenaustralia.gov.au/gtp/wnmcomphditne.
19 ABS 2009, Households use of Information technodup://agent.capmon.com/largefiles/p090930703.pdf
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Since its inception in 1995, the three major seryioviders of subscription television in
Australia — FOXTEL, AUSTAR and OPTUS - have buptasubscriber base totaling
more than 2.3 million subscribers at the end o£2009.

Exhibit 2.1: Australian STV Subscribers
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Choice and Sport

When it comes to viewing sport, Australians patady want choice. The Auspoll research
indicates that Australians who identify themselassports fans want to be able to choose what
sports they watch and they want to watch thesdspoe.

ASTRA recently launched a new website www.fairgogspom.au aimed at encouraging fans to
become engaged in the discussion around the amidising list and to express their views.

The Auspoll research shows that Australians nof a@nt the right to be able to choose but also
that this principle of 'a right to choose' is exted to others:
* 67% of people feel that sporting codes should e tabsell their television rights to any
broadcaster they choose, and
* 73% of people believe it is unfair that the olcetesion networks have control over
broadcasting negotiations for listed sports.

Choice and Sporting Codes

Sporting codes also want this choice. The majortsg codes in Australia have all commented
about the negative impact the anti-siphoning l&st tipon the market for the rights they hold in
their sports and their desire to be able to freelgotiate with media outlets of their choosthg.

"We want the (anti-siphoning) list abandoned but i retained, we want guarantees
the free-to-air channels can't hoard games by shgwlem on their digital channels."
David Gallop, CEO of the National Rugby League, $ldney Morning Herald 8
October 2009

The Productivity Commission drew together commeaitsed by sporting bodies about the

1 productivity Commission’s Annual Review of Regolgt Burdens on Business: Social and Economic Itriratire
Services, August 2009 Pg 159
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impact of the anti-siphoning list in submissionstourrent review being made by the
Independent Sport Panel and the recent SenateiggaDdmmittee on Environment,
Communications and the Arts’ review into the repyiof sports news and the emergence of
digital media:

“Sporting organisations have commented on the irhpaanti-siphoning regulations on
the returns to sporting organisations from broadaaghts.

For example, the Australian Rugby Union says that:
For sports operating in the mass entertainmentitess, it is vital that they be able to
make their own decisions which balance the twiracibjes of optimisation of exposure
(say, through free to air television) and maximisatof revenue (perhaps via
pay/subscription TV and other forms of distributmatforms). Anti-siphoning is a form
of regulation which can substantially reduce thenpetitive tension required for price
maximisation and thus lessen the amount of funddade to invest in pathways and
grass-roots sport.
(Australian Rugby Union 2008, pp. 12-13)

In the view of the Australian Rugby League and dveti Rugby League:
... the current anti-siphoning regime has held bamkgetition in media rights
negotiations which have potentially deprived Rubbsggue of funding for the game’s
grassroots level. The continued operation of thiesiphoning scheme, in its current
form, will continue to restrict sports from reahg the full value of their media rights
and driving for national coverage as part of theoadcasting model.
Whilst, it would be inconceivable for Rugby Leatuotally move away [from] free to
air broadcasting. The growth of media rights saleslerpins Rugby League’s
investment in junior league and the thousandsa¥ kiorn today who will play Rugby
League into the future.
(Australian Rugby League and National Rugby Le&fi(#, p. 13)

The National Rugby League also states:
The point that the anti-siphoning Legislation fadstake into account is that sports are
already in the business of achieving the widessiptes coverage within the media
landscape. In doing so they are subject to maxkeek.
... The sports that do achieve free to air netwotkrest need to be able to freely
negotiate the extent of coverage and the mix efteair versus subscription telecasts in
order to balance revenue versus public exposure.
(National Rugby League 2009, p. 4)

While Cricket Australia states that:
... changes to the anti-siphoning policy in particul@ed to ensure that new settings do
not create market distortions that deny sportsrthbility to derive a fair market value
for the rights that are central to the administatiof sport.
(Cricket Australia 2008, p. 21§*

Choice is not only sought after by viewers and jpgrsng codes. Choice leads to better
resourced sporting codes which in turn means tretgrass root level’ the sports are healthier
and better placed to encourage amateur or profedgarticipation and facilitate the
development of the sport and the sport’s futuressend importantly, its fans.

12 productivity Commission’s Annual Review of Regolat Burdens on Business: Social and Economic Itriragire
Services, August 2009 Pg 159
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3. What Old television Will Say and What Old televi  sion Will Do

Old television networks show a selection of Ausarakports live and nationally. These
events such as the Melbourne Cup or the AFL or KBRR&nd Final rate well and receive
the large television audiences that old televisietworks require to generate the
advertising revenues their business model demands.

However more often than not, many sports that appe#he anti-siphoning list are not
shown or not shown live or nationally, despite tieéworks acquiring the rights to do so.
This is because the networks know what is confirmetie Auspoll research: that there is
only a proportion of Australians who are ‘keen’ gpdans. This means that the networks
broadcast other (non sporting) programs as a nederto these sports as they rate better.
The mass audience is important. This frustratekéen sports fans who can'’t view the
sporting game live on the old television networkl ane not able to access the sport on
media that would happily broadcast the event bugh as subscription TV.

This pattern of failing to broadcast live or at@bmetimes by on- selling their rights to
others, including subscription TV) is documentedbath ASTRA'S® and the Australian
Communication and Media Authority’ A\CMA’s )** monitoring of old television network
coverage of events on the anti-siphoning list.

ASTRA monitoring has shown that on averd@@eo of the available sport on the anti-
siphoning list is not shown by old television netiat all. An example of listed sports
events that have failed to be shown live or aisalhcluded at Appendix B.

The Auspoll research indicates that almost 50% wdtralians believe that old television
should only have exclusive access to the sportnegts they will actually broadcast.

It also indicates that many sports fans do noebelthat the secondary digital channels
being launched from the old television networkd wfifer improved coverage. The new
digital channels will have very similar issueshe primary channels, given the business
model of free to air television: large audiencesrageded in order for the revenue model
to work so popular events will be shown live anldentevents (that remain on the anti-
siphoning list) will be shown delayed or not at gllereby frustrating the audience (keen
sports fans) that would be interested in watchimeggport in the first place.

Auspoll research demonstrated that many sportsaenged up with the treatment of
sports coverage by the old television networks@mdot trust them to change.

13 Independently audited ASTRA research monitorecbttigelevision network coverage from 2000 to 2005.
1 ACMA monitored the old television network coverdgem 1 January 2006 to 3 September 2008.
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4. Where There Is A Will, There Is A Way

ASTRA is not alone it its views about the negat¥iects of the anti-siphoning regulatory
framework. ASTRA notes the following:

Australian Government Productivity Commission’s Ann ual Review of Regulatory Burdens
on Business: Social and Economic Infrastructure Ser vices, August 2009

Key Findings

Anti-siphoning list is overly burdensome

"The inclusion in the list of events which cannet & are not broadcast, by free-to -air
television broadcasters imposes a protracted nagjoti process on subscription TV
broadcasters. The protracted negotiation proceggtrbe shortened through
strengthening the ani-harding regime or by introhgca formal ‘use it or lose it

process’. However shortening the existing list \ddae a more effective approach to this
problem, while being consistent with the overaligyoobjective.” (page 156)

Anti-siphoning regime is anti-competitive

"The anti-siphoning regime is inherently anti-conitpat. The anti-siphoning provisions
directly limited competition between subscriptiovi dnd free to air networks. ...(It) shifts
the balance of negotiating power in favour of fteair networks.”(page 157)

Anti-siphoning regime has a negative impact on tspgpbodies

"The anti-siphoning regime has a negative impacsporting bodies as a result of the
substantial reduction in competition during negtidas for their rights.”(page 158)

Anti-siphoning regime has limited effectiveness

"There are a number of reasons why it could be ebgokthat broad coverage of sporting
events would be maintained in the absence of gittbaing regulation...Despite the
expanding audience of subscription TV, free-toraitworks still have a considerably
higher audience base and hence, can potentiallggeea large advertising earnings from
broadcasting high rating sporting events... [F]or bdrasts that are likely to attract
large audiences, free-to-air operators would nelvelgéss be in a strong position to
acquire these rights even without the protectiothefanti-siphoning regime.” (page 158)

“The anti-siphoning list appears to be unnecesgargneet the objectives of wide
consumer access to sports broadcasts (it may dgtteduce consumer access to
sports broadcasts). Further, it imposes substaméglulatory burdens and

competitive disadvantages on subscription TV ndtsioFhe option to abolish the anti-
siphoning regime should be explored.” (pagel63)

Recommendation 4.4
“The anti-siphoning regime imposes regulatory bursibecause of the protracted

commercial negotiations required in respect oflisevents. To address this issue the
Australian Government should substantially redueednti-siphoning list.”
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¢ Australian Government Productivity Commission Broad casting Inquiry Report (Report
No.11, 3 March 2000) reached similar conclusions an  d in summation found

“that the anti-siphoning rules are anti-competitared that the costs of the current scheme
to sporting organisations, the broadcasting indystnd the community as a whole,
exceed their benefits. These anti-competitivewsfigill be even greater if the free-to-air
stations are to be allowed to multichannel on dibiélevision, as recommended in this
report. As currently constituted, the anti-siphanprovisions of the BSA contravene the
Competition Principles Agreement.”

e Australian Competition and Consumer Commission Inqu iry into Emerging Market
Structures in the Communications Sector (June 2003)

Key Findings

“The Commission is particularly concerned aboute.ainti-siphoning provisions, which
reserve particular sporting events for FTA operatd(page XXV)

“The Commission has previously expressed some nme&out the current anti-
siphoning regulations. It is concerned that byingvFTA broadcasters almost exclusive
rights to the listed programming, the anti-siphanlist has substantial anti- competitive
effects and is more intrusive than is necessagnctoeve the policy objective of ensuring
key sporting events are available to viewers on Eglévision.” (page 72)

“Potential costs of the current anti-siphoning rew include: possible reduction in the
number of sports programs that may be broadcasg émnsumer choice for consumers;
less competition between FTA and pay TV broadcastdvoth acquiring rights and at a
retail level; and increased barriers to entry faaypTV operators.” (page 72)

« Australian Government'’s recently outlined approach to Telecommunications Regulation
(September 2009)

The Australian Government recently announced pldmerms to telecommunications
regulation. Describing the changes as ‘fundamerfatrms to existing
telecommunications regulations in the interest oéttalian consumers and businesses’,
and being ‘[in line] with the Government’s commitme to address impediments to
Australia’s long-term productivity growth’; Senatitve Hon Stephen Conroy indicated
that“The existing telecommunications anti-competitis@duct and access regimes have
been widely criticised as being cumbersome, opgamoing and abuse, and provide
insufficient certainty for investment?®.

In the Media Conference that Senator Conroy cordlch the day of the announcement,
he stated that in making these changes to longrkgldatory positions'We are trying to
moderlrzsise the telco industry, moving from the dyiags of copper to the new era of
fibre”.

In ASTRA'’s view the Australian Government shoulgbpthis same approach to
broadcasting regulation and particularly to the-aithoning scheme as the government
attempts to ‘modernise the broadcasimdustry, moving from the dying days of analogue
to the new era of digital

15 ‘Historic reforms to telecommunications regulatidviedia Release, Senator The Hon Stephen Conroy
'® Transcript: Senator Stephen Conroy Media Conferdnesday 15 September, 2009 Australian Parliamense,
Canberra
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There is considerable opportunity for Governmerdgply the same momentum behind
the regulatory reform of the telecommunications brahdband sector to broadcasting and
drive both to a new era of productivity and growth.

12



5. International Situation
The Australian anti-siphoning list covers more th&00 sporting events. This list is much, much
longer than comparable lists in other countriesrmndh longer than most Australians believe it
should be.

By way of example:

Event Australia UK France
Local sport NRL - all matches FA Cup - Final only French Football cup -
AFL - all matches Scottish FACup - Final only
Final only
Wimbledon All matches Final only Not included
French Open Quarter-, Semi-, Not Included Finals only
Finals
US Open Quarter-, Semi-, Not included Not Included
Finals
Davis Cup Any match involving Not Included Semi- and Finals
Australia Involving France only
Rugby World All Matches Final only Semi- and Final only
Cup
Culturally Cricket - every one FIFA World Cup - World Handball -
resonant sport day national game; Final only Championship matches
every match in cricket with France only
world cup
Netball - every
national match

The consequence of the extensiveness of thediglyidenced at Appendix B, is that most of the
events on the Australian list simply cannot be daled on the old television networks.

13



6. Change Is Needed

The Auspoll research identified that 65% of pedpkd that the anti-siphoning law is a
bad thing for sport in Australia.

The current situation is clearly not working. Kesgorting fans are frustrated by the absence of
live coverage for sporting events and the non smpfans believe there is already too much sport
on old television networks and choose not to viesvem

ASTRA's view is that only the events currently dwe tist which the old networks consistently
show’ should be on an anti-siphoning list. These eventh as the Melbourne Cup or the AFL
or NRL Grand Final will always be broadcast on dkatelevision networks as they are now.
The rest of the events on the anti-siphoning liat aire not being broadcast appropriately by old
television networks could and should be bid forlyan an open market.

The sporting codes will be in a position to nedetiaith the broadcaster of their (and not the
Government’s) choosing, based on their own anabfsigho will provide exposure, marketing
and monetary compensation for their broadcastsight

The most important beneficiary will be ordinary Anasians, who will finally be given the
opportunity to choose what they want to watch.

7 Live, near-live (within one hour of commencemeaniji nationally.
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PART C: Key Issues Raised in the Discussion Paper f  or Comment

1. The purpose of the anti-siphoning scheme and its impacts
What purpose should the anti-siphoning scheme have?

The purpose of the anti-siphoning list should bertsure that only events of national interest,
such as Melbourne Cup or the AFL or NRL Grand Faral broadcast on the old television
networks.

What is the best way to ensure that nationally impo  rtant and culturally significant sports are shown
on free-to-air television?

Sporting bodies and the markets for their rightsusth be allowed to operate unimpeded by anti-
siphoning regulation. As the Australian ProdudyivCommission has identifiefthe] option to
abolish the anti-siphoning regime should be expldte In ASTRA'’s view competition and open
negotiations are the best way to arrive at anyamgcthat is beneficial to consumers. Popular
events are viewed by large audiences. These agdiem turn mean that old television networks
generate significant advertising revenue.

This revenue is far greater than any return thiasstiption television could receive by
broadcasting the sporting event. Consequentlyteddvision networks can justify paying more
than subscription television for sports rights dodso. By way of example, Network TEN and
Fox Sports were on equal footing negotiating ferrilghts to the Indian Premier League. Channel
10 won these rights, and the IPL is now shown orfeON

According to the Australian Productivity Commission

“free-to-air broadcasters are able to pay substahpremiums for selected sporting
events and generally pay more for matches theydwast than subscription
broadcasters. In the absence of an anti-siphoneggme it appears likely that many
very popular events would remain on free-to-aietgtion because free-to-air networks
are in a position to pay a premium for broadcaghis to high rating events, given their
larger viewing base*

On the basis that an anti-siphoning list remaims,liest way to ensure that significant events are
shown is to reduce the list to only those which inoégar national interest criteria and then
impose obligations on old television networks twénto broadcast those events live as a
condition of license or on the basis that the ewalitbe removed from the anti-siphoning list if it
is broadcast on delay or not at all. Where oldvisien networks don’t acquire rights and/or don’t
broadcast the event live, then the event shouldebsted so that subscription TV has the
opportunity to make the event available for sptats.

'8 productivity Commission’s Annual Review of RegolatBurdens on Business: Social and Economic Itrinagire
Services, August 2009 Pg 163
19 productivity Commission’s Annual Review of RegolatBurdens on Business: Social and Economic Itriragire
Services, August 2009 Pg 161
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What impact does the anti-siphoning scheme have on sports rights holders and the business
models of free-to-air and subscription TV?

The impact of the anti-siphoning scheme on spaytgs holders and the business models of old
television networks and subscription TV is sigrafit and well documented.

The scheme by its nature means that the old tedemsetworks become the indirect gatekeepers
for the broadcast of the great majority of sporiwgnts. This creates an anti-competitive,
protectionist environment in which the trading ofeduable commodity (the rights to the
broadcast of sport) is conducted. The advantaggsscenvironment are held by old television
networks to the detriment of the public, sportirglies and the subscription TV industry. The
perverse effect of this is that in the absenceoafetitive pressure from subscription TV, far less
sport is available to viewers. Further, the vatithe sporting rights are reduced which in turn
reduces the flow on benefits to the sports theneselv

2. The appropriateness of the events on the anti-si  phoning list and their rationale
for inclusion

Which events should be included on the anti-siphoni ng list and why?

The anti-siphoning list should contain only the meehat the old television networks have
consistently broadcast live and nationally to Aalsins. These events are sought out by large
television audiences and these audiences will erthat the live broadcast of the sport is able to
be monetised by the old television networks. Ia Wy, the old television networks and the
viewers receive the benefit of the live broadcésport.

If the old television networks have not broadcaséeeent live and nationally it should be
removed from the list. It represents an eventitild television networks either do not wish to
broadcast (or broadcast live) and or cannot be tis@tkin comparison to alternate programming.
Subscription TV _doewish to broadcast such events to the ‘keen sfamts that wish to view
them.

What criteria, if any, should there be for includin g an event on the anti-siphoning list?

The criteria for determining whether or not an @vusron the anti-siphoning list is whether old
television networks have consistently shown thenelree or near live (within one hour of
commencement), and nationally.

3. The duration of the anti-siphoning list

What is an appropriate duration for the anti-siphon ing list? Five years, 10 years or other?

The duration of any anti-siphoning list should bed maximum of five years. If the period is
shorter than this, it would be difficult to enseertainty for sports rights holders and broadcaster
given the lead time associated with sports rigketptiations and the multiple year deals that are
struck. Conversely, if the duration is longer tllais, there would be a risk that the list would fa
to be able to respond to rapidly evolving mediastated consumer demands.
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4. The appropriateness of the current automatic de-  listing arrangements

Is the current 12 week automatic de-listing period for events on the anti-siphoning list appropriate?

The automatic de-listing period should be extertde2Zb weeks prior to the event occurring to
enable any alternative subscription TV broadcasteick up the event, and importantly to
promote the event so that sports fans know whefiadat. Old television networks know well in
advance whether they want to broadcast an evemitorlt is not unreasonable to allow others to
have the time to make plans for broadcast on #mssb

This would better balance the interests of subg8onpl'vV and free-to-air television broadcasters
and will improve the efficiency of the operationtb& de-listing provision of the anti-siphoning
scheme to the benefit of sporting bodies and viswer

ASTRA understands that a period of 26 weeks woalduificient for a free-to-air network to
finalise its telecast plans and would provide advedpportunity for subscription TV operators to
acquire rights to events and market and promotsetlkeoents to subscribers and potential
subscribers.

5. Scheduling and coverage of events on the anti-si  phoning list

What scheduling and or coverage (‘use’) requirement s should apply to free-to-air broadcasters
with broadcast rights to events on the anti-siphoni ng list?

Old television networks must broadcast any spomwvgnt that is on the anti-siphoning list live or
near live, and nationally. Otherwise the eventtbesremoved from the list.

A full list of examples of old televisions failute provide coverage is contained at Appendix B.

6. The restriction on free-to-air television broadc asters being able to show an
event on the anti-siphoning list exclusively on the ir digital multi-channels

Should commercial free-to-air television broadcaste rs continue to be prevented from being able to
show an event or part of a listed event on the anti ~ -siphoning list on their digital multi-channels if
the event is not simultaneously shown, or has not a Iready been shown, on their simulcast
channel?

The current restrictions that apply to all freeaioand not just commercial television
broadcasters broadcasting an event on the antsipdp list on their digital multi-channels
should be maintained.

There are a number of reasons for this:

1. Allowing sport to be broadcast on digital multi-am&ls is a no win situation for everyone. It
would grant more protection and power to the oleMision networks, drive down the price
paid for sporting rights, and have an adverse effecsporting codes and negatively impact
sport at the ‘grass root level'.

2. The point of placing sport on the anti-siphonirgg is that all Australians should be able to
view that sport. This is not achieved if the spefiroadcast on a digital channel given
current penetration rates of digital reception ustalia. It should be noted that HD

17



penetration is naturally lower than digital penetra Furthermore and until the time of 100%
penetration of HD televisions, this will not be amsred if the sport is broadcast on HD
channels.

3. Allowing the sport to be broadcast on digital mghiannels is unlikely to have any bearing
on whether the broadcaster will broadcast spoet livhis is because the same set of
circumstances surrounding the broadcasting of spoan old television network’s main
channel applies to the digital multi-channel. Othig minority ‘keen sports fans’ will be
interested in many sporting events and these eweatsest able to be shown (and monetised)
on subscription TV. ASTRA's Auspoll research comf such a position, indicating that
many sports fans do not believe the use of theadigiulti-channels will offer any improved
coverage by the old television networks.

4. Subscription TV will be further disadvantaged. tAe Productivity Commission stated:

“If the restrictions on the multi-channel broadcaf were removed, while the anti-
siphoning restrictions on subscription TV remale tmpact on the subscription
networks could be significant®

What requirements, if any, should be placed on free  -to-air digital multi-channels, if listed sports
should be shown on these channels, to maximise cove rage of sports in metropolitan and non-
metropolitan areas?

ASTRA does not believe any events on the anti-siptlist should be able to be shown on the
multi-channels.

7. Coverage of sports on new media platforms

Does sport accessed through new media platforms rep lace or supplement consumers’ television
viewing?

New media platforms supplement consumers’ telenigiewing of all types of programming
including sport. Trends of new media usage woulghest however that these forms of media
consumption will become increasingly important givke evolution of the media sector and
related consumer demands. Consumers will expeecwve all forms of content of their
choosing at the time, and on the platform of tkhhice.

The Australian Government’s development of a Natid@roadband Network will continue to
drive the penetration and usage of new media ptago

Q: What effect, if any, will the provision of spor  ts programming on new media platforms have on
the anti-siphoning scheme?

The provision of sports programming on new medafpfms highlights the antiquated nature of
the current anti-siphoning regulation. As it statatfay, there are no restrictions which would
prevent an online provider purchasing exclusivatado sports rights and making them available
free or via subscription online, while the curreggtrictions prevent subscription television from
broadcasting these same events.

2 productivity Commission’s Annual Review of Regolat Burdens on Business: Social and Economic Itrfiatire
Services, August 2009 Pg 161
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It is impossible to regulate new forms of mediangghe anti-siphoning regulation, which was
developed to address an analogue environment, aradsainly do not support the extension of
the anti-siphoning regime to online media. Howewgearen the competing nature of these new
forms of media with subscription TV, this regulatiis clearly out of date. In such a rapidly
evolving media landscape, it is unacceptable fosstiption TV to be regulated whilst IPTV and
the online sector is not. The challenges presdmydtie regulation of new media only serve to
demonstrate further how imbalanced and anti-cortipetihe anti-siphoning regime is.

The Productivity Commission agrees. Referring®dV, it stated that:

“Such technological change is likely to decreaseetfextiveness of the [anti-
siphoning] scheme. Attempts to increase the re@emti-siphoning regulations could
exacerbate the anti-competitiveness of the schewhenay prove difficult to achieve in

any case.*

2L Productivity Commission’s Annual Review of Regolat Burdens on Business: Social and Economic Itfiatire

Services, August 2009 Pg 162
19



CONCLUSION

It is clear that the current anti-siphoning schdrag a detrimental impact on subscription
television, the sports codes and grass roots sontsmost importantly, Australian television
viewers. The underlying policy rationale for imposing thrstiacompetitive, protectionist and
restrictive regime is, we believe, blatantly chadjed by the outcomes of the Auspoll research
that ASTRA has conducted, and by the evolutiorhefrhedia landscape.

ASTRA is not calling for an abolition of the lis¥We seek important structural reform to the list
to ensure that the regime meets the policy objeafensuring that sporting events of
significance and national importance are able tmbhde freely available to the Australian public,
and no more than this. In light of its inhererghti-competitive nature, the regime if it contisue
to exist must not extend beyond delivering thi sidjective.

For these reasons, we call for clear reform that:

(@) limits the events on the list to those which hagerbidentified as most important by
consistently being shown live, near live and natliynby the old television networks;
and

(b) imposes an obligation on the old television netwdkbroadcast listed events acquired

live, near live and nationally or the event is awiatically removed from the list.

We welcome the opportunity to comment on the aptiening regime. Please do not hesitate to
contact ASTRA if you require further information darification of the matters raised.

Please contact:
Petra Buchanan

CEO, ASTRA
02 9776 2685
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Appendix A

Auspoll Research

Research conducted by Auspoll for ASTRA includedia of focus groups and an online survey.
The focus groups were held in Sydney, Melbournetaedsold Coast during the week of May 25,
2009. The online quantitative survey was condubtgd/een June 26-30, 2009 with a total sample

of 1500 Australian residents, weighted to be regmtive of the national population by age,
gender and residential location.

The total sample of 1500 provides an error mar§ji/-02.5% at a 95% confidence level. This

means that for a result of 50%, we can be 95% denfithat the actual result would be between
47 5% and 52.5%.
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Appendix B

Below are examples of old television’s failure tod&dcast sports coverage between 2006 and 2009.
This includes is not comprehensive however cledgiyonstrates the sport that has not been shown
or shown severely delayed or in part.

2006
Sport FTA Channel Detail
Australian Open Seven Less than 10% of tournament shown live
Winter Olympics Seven Less than 5% of the events broadcast
Netball Nine 28% of listed matches shown live
NRL 5 out of 8 weekly matches not shown
AFL 4 our of 8 weekly matches not shown
2007
Sport FTA Channel Detail
Wimbledon Nine Less than 10% of tournament shown live
US Open No coverage until the quarter finals
NRL 5 out of 8 weekly matches not shown
AFL 4 our of 8 weekly matches not shown
2008
Sport FTA Channel Detail

AFL Preliminary
Final

Channel Seven and
Prime

1 Hour, Sydney, Brisbane, Perth, and regional
NSW & QLD

30 mins in Melbourne

NRL Elimination

Channel Nine and

1 Hour Sydney, Brisbane.

Final

Semi-Final S
WIN After Midnight in Melbourne and across
regional Victoria
AFL Preliminary Channel Ten Two Hours in Sydney and Brisbane

30 minutes in Melbourne

NRL Elimination
Semi-Final

Channel Nine and
WIN

Four Hours Delay in Melbourne and

Regional Victoria for Melbourne Storm Fans.

New Zealand

Netball: Australia v

Channel Ten and

Four Hours to 11pm
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Southern Cross

Netball: Australia v
New Zealand
series 2

Channel Ten and

Southern Cross

Four hours to 11pm

2008 Olympics

Seven

Less than 5% of events shown live

Sally McLellan’s semi-final run, Australia’s
then best hope in any track and field event,
delayed by

45 minutes;

0 Ken Wallace’s gold medal 500m kayak final
and bronze medal 1500 kayak final;

o Full and live coverage of Steve Hooker's
historic gold medal performance in the pole
vault;

o Full coverage of Matthew Mitcham’s
extraordinary gold medal in 10m platform
diving final, the first

Australian gold medal in men’s diving since
Dick Eave won gold in 1924;

o In sailing, Nathan Wilmot and Nathan
Page’s gold medal winning performance in the
men’s 470

class and Elise Rechichi and Tessa Parkinson
win in the women’s 470 class - both shown on
delay

only;

0 Grant Hackett's heroic victory in his 1500m
heat swim delayed, due to AFL coverage;

0 Coverage of the Olyroos football opening
match against Serbia, delayed to make way
for Seven’'s

reality series “Make Me A Supermodel”; and

o Olympic events featuring Australian medal
hopes, including shooting dual gold medalist
Michael

Diamond competing in the men’s trap final
and Australia’s women synchronised diving
champions in

the 3m springboard final, delayed for AFL
coverage.

French Open

Not broadcast at all
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NRL 5 out of 8 weekly matches not shown

AFL 4 our of 8 weekly matches not shown
2009

Sport FTA Channel Detail

Oct NRL GF NINE Cut off trophy giving ceremony

Wimbledon Nine Delayed Australian matches 2 hours to

11.40pm
Netball: Aus v NZ Ten Delayed broadcast four hours to 11pm

Netball: Aus v Eng

No coverage

Netball: Aus v
Jamaica

No coverage
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