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1. Overview

This submission is prepared in response to the @owent’s Discussion Pap&pntent and access:
The future of program standards and captioning regfuents on digital television multi-channels
(Discussion Papey.

The structure of this response is as follows:
1. It outlines ASTRA concerns with the approachhi@ Discussion Paper.

2. It proposes a policy approach to captioningieoinon multi-channels.

2. Executive Summary
ASTRA welcomes the opportunity to comment on tlaper.
The key points ASTRA makes in response to the Bsiom Paper are as follows.

ASTRA believes that there are some significant |enois with the approach adopted in the
Discussion Paper. Specifically these include gles.

» The Discussion Paper has not undertaken suffiaiealysis of the rise of the digital
economy, the fundamental changes in the way Austimconsume media and the
impact of this on traditional media business models regulatory approaches.

» The Discussion Paper has not taken into accourfatehat current media policy
settings substantially favour the old televisiotwagks. It recommends some policy
changes that would substantially advantage théetdgtision networks without due
regard to the extensive regulatory protectionsotbenetworks already enjoy.

* The Discussion Paper has not analysed the intatiorship between media policy
settings and the fact that it is not possible tangfe one media policy setting in
favour of one section of the media without a degémtal impact on other parts of the
media.

» The Discussion Paper has not adequately dealtthetifact that the old television
networks are using their multi-channels in diremnpetition to subscription
television. It does not therefore sufficiently essthe competitive impact of changes
to regulation.

There is a significant danger that policy made authtaking into account these facts will have
unintended consequences that may advantage arsettioe media over others, undermine
incentives to invest and ultimately be detrimetdainedia companies generally and consumers.

ASTRA therefore proposes the following:

« Comprehensive Review the Government make it clear that it will lodkcaptioning and
content obligations on the multi-channels as pbat @mprehensive review of all media
policy settings. The Government already flaggedrtéed for such a review in its paper on



regulatory setting that could apply as part ofXBN roll-out’ We note the Government'’s
intention to conduct this review in 2011. It mbstfinalised well ahead of analogue switch-
off in metropolitan areas.

» Transitional arrangements —ASTRA accepts that due to the switch-off time talgpeto 15
non-metropolitan licence areas will be subjectaptmning and Australian content
obligations that it may be difficult to meet if nmajmetropolitan broadcasters (on which they
rely for programming) are not yet required to nseth obligations.

For these broadcasters ASTRA proposes there bepotary exemption from captioning
and Australian content obligations pending the Caaensive review.

If in this broader review the Government decidekdep in place the current Australian
content and captioning obligations that currenfplg after switch-off to metropolitan
broadcasters then these obligations must flow titrda regional broadcasters.

Any temporary exemption from captioning and Ausaralcontent obligations for regional
operators must not be taken as a precedent forwihapply to the old networks generally
after full switch-off.

! National Broadband Network: Regulatory Reformtfee 2£' Century, April 2009
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3. ASTRA and the Subscription TV Industry

The subscription TV industry is the undisputed neatkader of digital broadcasting. A
dynamic sector that is constantly evolving and gnowit is received nationally by 32% of
Australians through their homes and many more tjitdwtels, clubs and other
entertainment and business venues. It is thedufibroadcast entertainment and is
represented by ASTRA.

ASTRA was formed in September 1997 when industspeiations representing
subscription (multi-channel) television and radiatforms, narrowcasters and program
providers came together to underpin and propehéwve era in competition and consumer
choice that these new services have brought talbasting, communications and
entertainment in Australia.

Subscription broadcasting and open and subscrip@nwcasting services were new
categories of broadcasting services introducedeyBroadcasting Services Act 1992 (Cth)
(‘BSA"). These new services added to the mix of exgstiategories of service, those being
the national broadcasting services; commercialdwasting services (commercial
television and radio); and community broadcastenyises.

ASTRA's current membership includes the major stipson TV platforms as well as the
many channels that provide programming to thesfoptas. Other members include
communications companies such as OPTUS and Telatcmmplete list of ASTRA
members can be found at www.astra.org.au/membprs.as

Today, subscription TV channels provided by ASTR&mfbers are broadcast on the
FOXTEL, AUSTAR and OPTUS subscription TV platformBhese channels are available
to over two millionresidential subscriberand are directly accessible by more than seven
million® people.

Since its inception, over $A9 billion dollars haseh invested in infrastructure, capital,
facilities, productions, programs and servicesraeoto establish and develop the
subscription TV industry. ASTRA’s members are resible for the bulk of this
investment which has been distributed throughoutapelitan, regional and remote
markets. Consequently, the sector has created@ameus number of jobs, investment,
infrastructure and production content throughoustfalia.

The industry continues to invest heavily in its ogrowth and the growth of the Australian
film and television broadcast sectors including¢betinuing investment in television
programming and production.

2 XYZ Basic Subscribers, 30 June 2009
3 OzTAM NatSTV UEs, 2009Q2



4. Overall concerns with Discussion Paper

Rise of the digital economy

ASTRA believes that a deficiency with the DiscussRaper is that it does not sufficiently put
captioning and Australian content obligations witthe broader context of what is happening with
the rise of the digital economy and the rapid tedbgical developments and implications driven by
the impending roll-out of the NBN.

As is widely accepted, rapid technological charngg the rise of the digital economy are
fundamentally affecting consumer behaviour. Audemnare fragmenting, consumers are demanding
greater personalisation and control over what thatch, and traditional business models are under
threat.

Price Waterhouse Coopers has examined such constemés both globally and in Australia and
identifies these trends as follows:

The core driver of the new behaviour is consumgmsving demand for greater
control over the content they want. From mobiteiinet to online communities and
from movies on demand to the uploading of self ige@eé content advances in
digital technology are increasingly enabling thantrol....Consumers nowadays
want to decide for themselves what they consumeekss how, when and where
they consume ft.

These new forms of technology and changing consompibits are reflected in the revenue
forecasts for different forms of media. For instafPrice Waterhouse Coopers has forecast that over
the 2011-2013 period the compound annual growtdirertising revenue (CAGR) for the old
networks will be 2.3% while for magazines it wik B.2%, for internet 12.2% (on top of healthy
growth of 14% over 2009-10) and 7.5% growth forssulption televisions These differential

growth rates do not represent a contrivance agtiestld television networks but rather reflect the
changing technology and the consumption patterecegumers expressed each day.

While the old television networks will retain stgpoperating margins going forward and remain the
vehicle for programming of broad appeal, ASTRA doesbelieve that Australian content
obligations can be considered in isolation of tHfeselamental shifts in media in Australia.

These shifts in media consumption will be acceéstdty the deployment of the NBN and the
technological capabilities that it will deliver. SARA believes that a holistic approach to media and
broadcasting policy needs to be taken within tha@ext of the new digital economy and NBN.

* PricewaterhouseCoopers’ Global Entertainment & islé€litiook 2009-2013
® Ibid (NB the growth figure for subscription telsion only includes advertising revenue)
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Current media policy settings are not considered

A significant deficiency in the Discussion Papethiat is does not sufficiently consider content and
captioning obligations on the multi-channels irhtigf the overall media policy settings which
favour the old networks.

All independent bodies such as the Productivity @ission and the ACCC agree the current
regulatory frame work favours the terrestrial natwoand discriminates against new entrants such
as subscription television.

« There is a prohibition on d&Zommercial terrestrial network — extended fivergday
the previous Government to 2013.

» The terrestrial networks were each gifted 7Mhzpafcsrum in 1998 — a gift the
previous Government extended another five yeaP913.

e Two free blocks of spectrum can only be used teideorestricted services — which
protects the terrestrial networks advertising strea

» Over 1300 sporting events are reserved first ferténrestrial networks under the
anti-siphoning list — the longest such list in therld.

* Some of these concessions — such as the giftetrsmecwere provided to the
terrestrial networks on the basis that the netwartsld drive digital television take
up so that the Government could switch off the agad television signal by 2008.
The old networks have not delivered.

These broader policy settings and protections @éito the old networks together with the “degree

of influence” they hold must be considered in thatext of any review of their regulatory
obligations.

Media policy settings inter-related

Another issue with the Discussion Paper is thebiisiders content and captioning obligations in
isolation from other media policy settings and #fere does not properly consider the follow on
effects that changes to one media policy settimgheave for other operators in the media landscape.

Multiple bodies have pointed out that such an aggido media policy setting is far from optimum.
The ACCC has said that, “various regulations apgyto the pay TV and FTA sectors should not be
considered in isolation but should be consideretiéncontext of a comprehensive reviéiv.”

The danger of conducting a review in isolation withlooking at the inter-relationships between
overall policy settings is that it risks an uncaoneded approach, which does not take into account
the flow on effects to other sectors in the medizt@ and consumers more generally.

ASTRA therefore believes that any review of theteahand captioning obligations that apply to the
multi-channels of the old television networks stibloé conducted within an overall review of media
policy settings.

® Australian Competition and Consumer CommissiongEjimg Market Structures in the Communications @&e@003,
Page 62
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Old networks using multi-channelling to competedcheahead with STV

ASTRA believes that the Discussion Paper has rtiged sufficient weight to the extent to which
the old television networks — under the Freevieandr— are using their multi- channels to compete
against the subscription television sector.

The Discussion Paper fails to recognise the comgetature of these channels and in turn fails to
acknowledge the need to ensure a level regulatagyng field. An outcome that delivers lighter or
no regulation for the multi-channels of the oldwatks must then allow for a corresponding
amelioration of the regulatory obligations imposedthe multi-channels of the subscription
networks. A failure to consider these impacts t@uottle these imbalances would be highly
detrimental to the competitive nature of the teden industry in Australia.

That the old networks are using Freeview to infgribieir competition against subscription
television is clear from their executive and th®shaviour.

For instance, Nine Network executive Les Samsorshak”(Freeview) would be in competition
with FOXTEL and other subscription television sees... the fact we are able to give all these extra

choices”’

And Kim Dalton, Director of ABC Television recentbyoclaimed, “Our shared future lies in the
fragmenting digital environment that is threatenatighe traditional revenue models underpinning
the production of Australian content while provigiopportunities for ever increasing levels of
foreign content to be available to Australian andés.®

Similarly, the Freeview tag line on their web its Freeview against subscription television
saying, “Why pay for TV when Freeview digital teigon gives you more shows and better pictures
for free”?

More over the ability of the old networks to useithmulti-channels to compete against subscription
television was significantly enhanced by the ACMA&cision to effectively grant the old television
networks additional commercial advertising timéNiovember 2008 to advertise Freeview.

The Freeview Code of Practice section 5.5.11 statpsomotion, announcement, or information
segment which is broadcast without charge or cenattbn by the licensee and which promotes
digital television services, provided that no spegroduct or brand is promoted or endorsed
(unless that product or brand is Freeview). Sudlgi#al promotion, announcement or information
segment may include reference to or depictionssgleific program, programs or channel
broadcast by the licensee, provided that the psirftarus of the spot is the promotion of digital
television 5.5.11.1 for the purposes of clauseld.H:reeview” means Freeview Australia Pty
Limited, the company formed by the Australian fteair television broadcasters to promote the
digital free to view platform.*°

This has enabled the old television networks toawseries of advertisements — worth tens of
millions of dollars — that promotes Freeview agaswuscription television — without foregoing
normal advertising revenue

" The Advertiser, 5 September 2008

8 SPAA National Conference Plenary Address by Kinft@aDirector of ABC Television, 19 November 2009
® http://www.freeview.com.au/

1% Freeview Code of Practice, http://www.freeview.caut
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According to the Commercial Economic Advisory Seevof Australia (CEASA) figures,
advertising on Free TV represents 28 per centefdtal $11.5 billion spent on advertising in main
media during the period July 2008 to June 2809.

Therefore, it is imperative that consideration lodieging obligations on the multi-channels take into
account the competitive flow-on effect that this lom our sector. This is particularly so given the
old networks are using their multi-channels to cetegnuch more intensely against subscription
television

! Free TV 2009 Year in Review, page 43



5. Policy Proposal

ASTRA's overall view then is that in assessingdnestion of obligations that apply to the multi-
channels it is critical to take into account:

» The implications of the rise of the digital econoand the roll-out of the NBN

* The broader media policy settings of the old neksancluding the protections afforded to
them

e The fact that media settings are interrelated

* Multi-channelling is competing against subscriptielevision and a level playing field is
required in the context of setting future regulatio

ASTRA does not believe that the Discussion Papgrkdaquately addressed these issues to enable
detailed or rigorously enough analysis of varioabgy options to be undertaken or sufficiently
considered the follow on effects of changes toctirapetition position of our sector.

There is a significant danger then that policy gesnmade without taking into account these facts
will have unintended consequences that may bentletitial to broadcasters, content providers and
consumers.

In light of this ASTRA therefore recommends thddualing:

» Comprehensive review- the Government make it clear that it will lodkcaptioning and
content obligations on the multi-channels as pbat @mprehensive review of all media
policy settings. The Government already flaggedrtéed for such a review in its paper on
regulatory setting that could apply as part ofRIBN roll-out* We note the Government’s
intention to conduct this review in 2011. It mbstfinalised well ahead of analogue switch-
off in metropolitan areas.

* Transitional arrangements —By 2011, ASTRA understands that 15 Switch-over aed
have had their analogue television signals switasfednder the Government’s switchover
timetable and therefore be subject to the sameenbanhd captioning obligations as the main
channel, in the absence of changes tBttoadcasting Services Act

ASTRA agrees with the Discussion Paper that the@wmics of such regional networks meeting
Australian content and captioning obligations agirtmulti-channels in the absence of the
metropolitan broadcasts meeting these obligatiomy@ry challenging.

We therefore accept that such networks — if theyotlaut a multi-channel — should be exempt
from Australian content and captioning obligatiamshe interim until the more comprehensive
review is undertaken.

If in this broader review the Government decidekdep in place the current Australian content and
captioning obligations that currently apply aftesitsh-off to metropolitan broadcasters then these
obligations would need to flow through to regiohedadcasters.

Any temporary exemption from captioning and Ausaralcontent obligations for regional operators
must not be taken as a precedent for what willyafipthe old networks generally after fslvitch
off.

12 National Broadband Network: Regulatory Reformtfer 2£' Century, April 2009
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6. Conclusion

As ASTRA has stated, we believe a holistic apprdaahedia and broadcasting policy is required
which recognises the many competing interests andcgs available to consumers for media
consumption today.

A piecemeal approach to the setting of new regutat this sector without acknowledging the rise
of the digital economy; the impact of the NatioBabadband NetworkNBN); the current policy
settings and existing protections for the old tisiewn networks; and the increasing competitive
nature of television services will be detrimentathte future success of the industry.

We urge the Government to undertake a comprehersinew of these issues as part of its wider
review of broadcasting policy over the next 2 years

A failure to consider these impacts and tackledhesalances would be highly detrimental to the
competitive nature of the television industry insialia.
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